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Introduction

This report examines litigation challenging M&A deals valued over
$100 million announced from 2008 through 2017, filed on behalf of
shareholders of publicly traded target companies.

These lawsuits usually take the form of class actions filed in

either federal or state court. Plaintiffs typically allege that the
target’s board of directors violated its fiduciary duties by In these lawsuits, plaintiffs typically

conducting a flawed sales process that failed to maximize al/ege that the target’s board Of

shareholder value. . . . . . .
directors violated its fiduciary duties.
Common allegations include:

« failure to conduct a sufficiently competitive sale

e existence of restrictive deal protections that
discouraged additional bids

« conflicts of interest, such as executive retention post-
merger or change-of-control payments to executives

- failure to disclose information about the sales process
and the financial advisor’s valuation

Distinct from these merger objection cases is appraisal
litigation. In these suits, plaintiffs submit their shares to
the court for appraisal instead of accepting the deal price.
Appraisal litigation, and its recent unprecedented
growth, is the subject of a forthcoming publication by
Cornerstone Research.
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Executive Summary

For years courts raised concerns about merger objection class actions.
In these cases, typical resolutions involved attorneys’ fees to plaintiffs’
counsel and a release for defendants. The only consideration to
shareholders was “supplemental disclosures” of information not
included in the merger’s original proxy statement.

Since decisions made by the Delaware Court of Chancery against
disclosure-only settlements—notably the 2016 Trulia decision—M&A
litigation rates have decreased. In 2013, 94 percent of M&A deals
valued over $100 million were litigated. While the majority of deals
are still challenged by shareholders, in 2017 this percentage was

/3 percent.

The 2017 data also show a shift from state to federal venues. The
number of deals litigated in Delaware declined 81 percent from 2016
to 2017. At the same time, the number of M&A deals litigated in the
Third Circuit more than doubled. It remains to be seen, however, if
federal and other courts will continue to grant disclosure-only
settlements.

Figure 1: M&A Litigation Summary
(by deal year)

Number of M&A Deals Challenged by Shareholders

Percentage of M&A Deals Challenged by Shareholders 84% 71%
Average Number of Lawsuits Filed per M&A Deal 4.2 2.8
Percentage of M&A Deal Litigation Voluntarily Dismissed 26% 39%

Note: Limited to suits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million.
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Filings

«  Atotal of 112 M&A deals valued over $100 million had . . .
associated lawsuits in 2017 compared to 137 in 2016 The rate of M&A litigation has declined

(an 18 percent decline). following the 2016 Delaware decision

+  Shareholders filed lawsuits in 71 and 73 percent of all in Trulia.
M&A deals valued over $100 million announced in

2016 and 2017, respectively.

«  Lawsuits were filed more slowly in 2016 and 2017
compared to pre-Trulia trends. In 2017, the first
lawsuit was filed an average of 48 days after the deal
announcement, compared to 40 days in 2016 and
21 days in 2015.

Figure 2: Percentage of M&A Deals Challenged by Shareholders
(by deal year)
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Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Percentages have been rounded to the nearest whole number. The percentage for 2017 includes deals that were pending as of February 9, 2018, and
for which litigation had not yet been filed by that time. Limited to suits filed on behalf of shareholders of public target companies in M&A deals valued over
$100 million.
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Lawsuits per Litigated Deal

* In 2016, in the immediate aftermath of Trulia, the .
average number of lawsuits per M&A deal declined by The average number of lawsuits per

32 percent. M&A deal in 2017 and 2016 was at a
«  Thelow levels continued in 2017, with an average of 10-year low.

2.8 lawsuits per deal.

Figure 3: Average Number of Lawsuits per M&A Deal
(by deal year)
6 -

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets
Note: Limited to suits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million.
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Most Active Courts

. In 2017, the number of M&A deals litigated in federal . In 2016 and 2017, there were no deals with more than
court increased 20 percent, while state court filings nine lawsuits filed.
declined.

«  The Third Circuit was the most active federal court cry s
2017 In 2016 and 2017, there was a shift in

«  The number of M&A deals litigated in Delaware act/wtyfrom state to federal courts.

declined 81 percent from 37 in 2016 to seven in 2017.

* In 2017, there were only three deals litigated in
California state courts, a decrease of 81 percent from
16 in 2016.

Figure 4: M&A Deals Litigated by Federal Court Circuit

1st 2nd 3rd 4th Sth 10th 11th
2017 9 8 33 17 10 8 8 12 20 6 2 2
2016 5 5 15 9 8 7 7 4 23 9 5 0

Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Represents the number of unique M&A deals litigated in a given circuit. If a deal has multiple lawsuits in the same circuit, only one is counted. Limited
to suits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million.

Figure 5: Most Litigated M&A Deals in 2017

Akorn Inc. Fresenius Kabi AG 9
ClubCorp Holdings Inc. Apollo Global Management LLC 8
Rockwell Collins Inc. United Technologies Corp. 7
DigitalGlobe Inc. MacDonald Dettwiler & Associates Ltd. 6
Astoria Financial Corp. Sterling Bancorp 6
KCG Holdings Inc. Virtu Financial Inc. 6
Care Capital Properties Inc. Sabra Health Care REIT Inc. 6
Rice Energy EQT Corp. 6
Orbital ATK Inc. Northrop Grumman Corp. 6

Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets
Note: Limited to suits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million.
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Litigation Jurisdictions

+ In 2016 and 2017, the majority of M&A litigation L . .
(66 percent) was filed in a single jurisdiction, continuing P/a/nt/ffs flled in Delaware fOI’ on/y

atrend that began in 2014. 6 percent of all litigated M&A deals in
- For 2017 deals, only 4 percent were challenged inthree 201/, compared to 27 percent in 2016.

or more jurisdictions, compared to 7 percent in 2016.

«  For litigation in which the target was incorporated in
Delaware, plaintiffs filed in Delaware for 6 percent of
litigated deals in 2017 compared to 23 percent in 2016.

Figure 6: Number of Jurisdictions per M&A Litigation (by deal year)
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Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets
Note: Limited to suits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million.

Figure 7: Jurisdictions of Targets Incorporated in Delaware (by deal year)
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Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets
Note: Limited to suits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million.
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Litigation Resolution

«  Between 2009 and 2014, more than 74 percent of «  Voluntary dismissals in 2017 cases were 33 percent
M&A litigation was resolved before the deal closed. higher than in 2016. This is likely a reflection of the
removal of the disclosure-only settlement option

«  The rate of resolution prior to deal closing has steadily .
post-Trulia.

declined from 78 percent in 2012 to a 10-year low of
43 percent in 2017.

«  Historically, of litigation that was resolved prior to For the first timein a deCGde,
closing, a large percentage of cases settled. The more than 50 percent of cases were
remainder was either voluntarily dismissed . ] .
(withdrawn) or dismissed by courts. voluntar//y dismissed.

«  Settlement rates are considerably smaller for cases
that were resolved post-closing.

Figure 8: Litigation Outcomes for All M&A Deals
(by deal year)

B Settled Dismissed by Court M Judgment M Voluntarily Dismissed M Pending B Unknown
[
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Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Limited to suits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. Percentages may not add to
100 percent due to rounding.
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Appraisal Litigation

M&A-related appraisal litigation in the Delaware Court of Chancery

has surged in the past decade.

In appraisal litigation, shareholders submit their shares for
valuation by the court instead of accepting the deal price.

The annual number of M&A transactions in which
shareholders filed appraisal or quasi-appraisal actions in
Delaware increased from a low of 17 in 2009 to a peak of 85
in 2016. This growth was concentrated between 2012 and
2016, with the number of petitions filed nearly quadrupling.

A forthcoming publication by Cornerstone Research will take
a deeper dive into Delaware appraisal litigation trends—
highlighting key market participants, filing rates, resolutions,
and Chancery Court decisions.

A forthcoming publication by
Cornerstone Research will take a
deeper dive into Delaware appraisal
litigation trends

Following the Delaware Supreme Court’s decision in In re
Appraisal of Dell Inc., the Chancery Court seems to have
come to a crossroads. Its decisions in Verition Partners
Master Fund Ltd. and Verition Multi-Strategy Master Fund
Ltd. v. Aruba Networks Inc., and in In re Appraisal of AOL Inc.,
appear to question how to determine fair value in appraisals.

Figure 9: Number of Appraisal Litigation Cases Filed in Delaware Court of Chancery

(by filing year)
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Note: Delaware appraisal litigation cases consist of appraisal and quasi-appraisal petitions filed in the Delaware Court of Chancery.

cornerstone.com

Review of 2017 M&A Litigation 7



Research Sample

The research sample in this report uses Thomson Reuters
SDC to identify mergers above $100 million and where the
target company is publicly traded.

Institutional Shareholder Services through Securities Class
Action Services (ISS SCAS) is used to identify the lead case in
each jurisdiction against the target company involved in the
merger. Data on other challenges to the target company
within the same jurisdiction as the lead case are collected
using SEC filings and PACER docket information.

The sample contains 1,372 deals announced from November
19, 2006 through December 18, 2017. The analyses in this
report are as of February 9, 2018.

The views expressed in this report are solely those of the authors, who are responsible for the content,
and do not necessarily represent the views of Cornerstone Research.



Many publications quote, cite, or reproduce data, charts, or tables from Cornerstone Research reports. The author requests
that you reference Cornerstone Research in any reprint, quotation, or citation of the figures or data in this report.

Please direct any questions to:

Ravi Sinha
415.229.8194
rsinha@cornerstone.com

About Cornerstone Research

Cornerstone Research provides economic and financial consulting and expert testimony in all phases of complex litigation and
regulatory proceedings. The firm works with an extensive network of prominent faculty and industry practitioners to identify
the best-qualified expert for each assignment. Cornerstone Research has earned a reputation for consistent high quality and
effectiveness by delivering rigorous, state-of-the-art analysis for over twenty-five years. Named one of the Best Workplaces by
Inc. Magazine, the firm has 700 staff and offices in Boston, Chicago, London, Los Angeles, New York, San Francisco, Silicon

Valley, and Washington.
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